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392 COLUMBIA LAW REVIEW 

Where there is no express stipulation that time is of the essence and par- 
ticularly where the defendant is not prejudiced by the plaintiff's involuntary 
delay, equitable relief will not be denied on this ground. See Hubbell v. Von 
Schoening (1872) 49 N. Y. 326, 330. The important feature of this case is the 
alleged lack of mutuality. The true doctrine is that a defendant should be com- 
pelled to perform where the court can give him such performance on the plain- 
tiff's part as he has bargained for, and not leave him to resort to a law action. 
(1916) 16 Columbia Law Rev. 443. The departure of the New York courts in 
cases of unilateral obligation is familiar. Schuyler v. Kirk-Brown Realty Co. 
(Sup. Ct. 1920) 184 N. Y. Supp. 95. Obviously this objection should not be raised 
where the plaintiff has fully performed. Mississippi Glass Co. v. Frozen (C. C. A. 
1906) 143 Fed. 501; Thomas v. Thomas (1909) 31 Nev. 181, 101 Pac. 568 
In New York the question has arisen in service contracts, where the affirmative 
parts have been fully performed by both parties and the negative remains to be 
performed by the defendant. Where this is the abstention from serving another 
and is unsupported by a positive covenant to serve the plaintiff, it is not enforce- 
able. See Star Co. v. Press Publishing Co. (1914) 162 App. Div. 486, 491, 147 
N. Y. Supp. 579. But where the stipulation is not to divulge confidential infor- 
mation, etc., it is upheld. Mutual Milk & Cream Co. v. Heldt (1907) 120 App. 
Div. 795, 105 N. Y. Supp. 661. No distinction should be made; and the latter 
case represents the sound view. Part performance where the plaintiff cannot be 
made whole in a law action is sufficient to remove a case from the defense of 
the Statute of Frauds. Canada v. Totten (1898) 157 N. Y 281, 51 N. E. 989; see 
Wooley v. Stewart (1918) 222 N. Y. 347, 351, 118 N. E. 847. This doctrine, 
however, is not properly referable to the mutuality objection. No New York 
case is cited in the opinion of the principal case ; the court follows the doctrine 
laid down in Tidewater Ry. v. Hunt (1909) 109 Va. 204, 63 S. E. 421. But the 
Supreme Court of this state has come to a similar conclusion in a case where 
the plaintiff partly performed services for the defendant in reliance upon the 
latter's agreement to convey. Lawler v. Densmore-Compton Bldg. Co. (1909) 
63 Misc. 458, 118 N. Y. Supp. 468. The result reached is commendable. A con- 
trary result would place the New York courts in the position of enforcing a 
mere voluntary promise to convey, where the plaintiff has come upon the land 
and made improvements, Messiah Home v. Rogers (1914) 212 N. Y. 315, 106 
N. E. 59, and refusing relief in the case of a valid contract, where the plaintiff 
has done no less. 

Statutes — Vagrancy — Trespass Without "Lawful Excuse". — The defend- 
ant, suspecting her husband of committing adultery with the informant's wife, 
broke into the latter's house at night with hired detectives to procure evidence. 
She was unsuccessful, for her spouse was sleeping in a tent in the yard. An 
information was brought against her under the Vagrancy section of the Police 
Offenses Act, 1915 (Australia) on the ground that, having been found without 
lawful excuse in the informant's dwelling, she was a vagrant. Held, the de- 
fendant was not a vagrant because she was not on the premises for a criminal 
purpose. "Lawful excuse" does not mean a "legal right to be on the premises." 
Carter v. Reaper (1920) 42 Austr. L. T. 37. 

Under a typical ordinance which provided that one found trespassing on 
the private premises of another and unable to give an account of himself was a 
vagabond, it was held that because a trespasser is a wrongdoer, he is not neces- 
sarily a vagrant. City of St. Louis v. Babcock (1900) 156 Mo. 148, 56 S. W. 732. 
Under the Vagrancy Act 1824, 5 Geo. IV, c. 83, § 4 which reads, "found on the 
premises for an unlawful purpose," the defendant must be there for the pur- 
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;pose of violating some positive criminal law, and not merely for an immoral 
object. Hayes v. Stevensojt (1860) 3 L. T. 296. He must be found doing the 
acts which of themselves constitute the unlawful purpose. Moran v. Jones (1911) 
22 Cox C. C. 474. An honest belief which precludes an intent to deceive, prevents 
a conviction under the act for pretending to tell fortunes. Davis v. Curry (K. B. 
1917) 34 T. L. R. 24. In the principal case, the defendant was not privileged 
to enter the informant's house in order to secure evidence, because she would be 
liable in a civil action of trespass. The use of the words "without lawful excuse" 
has often led to confusion. The court, in saying that "lawful excuse" does not mean 
a "legal right to be on the premises," really means that a trespasser may sometimes 
be excused of vagrancy. Thus, the courts require a criminal intent to do an 
unlawful act, coupled with the trespass, to constitute this kind of vagrancy. Hence, 
it differs from other kinds of vagrancy and from statutory public torts generally, 
where the requirement of criminal intent has been largely dispensed with. 

Suretyship — Assignment of Contract. — One S procured contracts with the state 
for the purchase of timber on public lands, on which contracts the respondent 
was surety. S assigned, and the appellant became surety for the assignee. The 
assignee defaulted. The state sued both sureties separately and recovered against 
both. In an action between the sureties to determine who should pay the judg- 
ment, held, that the surety for the assignee was liable for the full amount. Aetna 
Casualty & Surety Co. v. Equitable Surety Co. (Minn. 1920) 177 N. W. 137. 

While in general the obligation of suretyship is created by an express, con- 
tract, the law sometimes attaches to certain transactions, the primary object of 
which is not security, consequences which raise the relation of principal and 
surety. The lessee who assigns his lease becomes surety to the lessor for the 
assignee. Brosnan v. Kramer (1901) 135 Cal. 36, 66 Pac. 979. Where a partner- 
ship is dissolved and the continuing member assumes the liabilities, he is treated 
as principal and the retiring members as sureties not only between themselves 
but also as to all creditors and obligees with notice. Maclntyre v. Massey (1912) 
11 Ga. App. 458, 75 S. E. 814; Phillips v. Mendelsohn (1910) 121 N. Y. 913, 
reversed on other grounds in Phillips v. Schlang (1910) 124 N. Y. Supp. 40. A 
mortgagor who sells land subject to a mortgage becomes surety and his grantee 
principal as to the mortgage debt. If the time of payment is extended without 
the consent of the mortgagor, he is discharged from his liability. Spencer v. 
Spencer (1884) 95 N. Y. 353; Calvo v. Davies (1878) 73 N. Y. 211. The assignee 
of a contract, as between himself and the assignor, is primarily liable and he must 
indemnify the latter in case he suffers because of default of the assignee. There- 
fore, the elements of suretyship are present. Packing Company v. Packers' Ex- 
change (1890) 86 Cal. 574; see Herring v. Lumber Co. (1913) 163 N. C. 481, 
79 S. E. 876. In the instant case the burden must ultimately rest upon the as- 
signee or the principal obligor, and therefore the surety for the assignee as be- 
tween the two sureties is primarily liable, since the first surety in reality is only 
surety for a surety. Considering the form of the present action, this result is 
desirable as it avoids circuity of action. 

War Legislation — Constitutionality of Lever Act. — In a criminal action 
brought under (1919) 41 Stat. c. 80, § 2, known as the Lever Act, which pro- 
vides that it is unlawful wilfully to make any unjust or unreasonable rate in 
dealing with necessaries, the defendant pleaded that the act was unconstitutional 
because under United States Constitution, Amend. V, it deprived him of property 
without due process of law and without just compensation. The court sustained 
the defendant's contention and said that acts passed under war powers were sub- 



